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QUESTIONS PRESENTED 

1. Did the lower court err in denying the appellant's 
Motion for Judgment of Acquittal based on the authority of 
John L- Bailey vs. United States of America, ____ U.S. App- 
D.C. ___, 416 F.2d 1110 (1969), 
Government's case and renewed at the conclusion of all the 
evidence, when the only evidence linking appellant to the 
crime was his presence at the scene of the crime and flight 
therefrom? 

2. Did the lower court err in refusing to allow 
appellant to call as witnesses in his case-in-chief two 


police officers to whom appellant made a spontaneous state- 


ment at the time of his arrest denying participation in the 


criminal venture, when said statement made by appellant 


wrs admissible as a res gestae exception to the hearsay 
rule? 

3. “Was it plain error for the lower court to allow the 
prosecutor, on eross-examination, to question the appellant 
abou: his financial condition in an attempt to persuade the 
jury that appellant's poor financial condition gave him a 


motive to commit the erimes charged in the indictment? 


This case has not previously been before this Court. 


(i) 


UNITED STATES OF AMERICA 


Appellee, 
vs. 
FRANXLIN G. BRAXTON 


Appellant. 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment dated April 15, 1970, 
and filed April 17, 1970, by the United States District Court 
for the District of Columbia in criminal case No, 490-69, 
Judge Gerhard A. Gesell presiding. The judgment was entered: 
following a trial by jury and a finding of guilty at the 
conclusion of the trial hela on March 20 and March 23, 1970. 
Appellant was sentenced on April 15, 1970, to @ period of 
3 to 30 years on each of counts one, four, seven and ten 
of the indictment and was sentenced for a period of 3 to 
10 years on each of counts three, six, nine and thirteen: 
said sentence to run concurrently by the count and concurrent 
to each other. Appellant filed a Notice of Appeal on April 15, 
1970, and the Order dated April 17, 1970, of the United 


States District Court authorized the appellant to prosecute 


bis appeal in forma pauperis. 


Jurisdiction of this Court is invoked pursuant to the 
Act of June 25, 1948, c. 646, 62 Stat. 929, 28 U.S.C. Sec. 
1291, which provides in relevant part as follows: 

"The courts of appeals shall have jurisdiction of 
appeals from all final decisions of the district courts 


of the United States ecteve 


REFERENCES TO RULINGS: NONE 


STATEMENT _OF_ THE CASE 


en ee 


Appellant Franklin G. Braxton was indicted by the Grand 


| 

Jury on April 3, 1969, for armed robbery. robbery. assault 
with a dangerous weapon, and possession of prohibited weapon 
in violation of 22 D.C. Code, Secs. 502, 2901, 3203, and 


3214 (a). Appellant was tried before a jury in the United 


| 
States District Court for the District of Columbia on March 


20 and 23, 1970, and was convicted of four counts of armed 
robbery and five counts of assault with a dangerous weapon. 
On April 15, 1970, appellant was sentenced to 2 period of 
Ege from a period of 3 to 30 years on each armed 
robbery count and from 3 to 10 years on each arenes with 
a dangerous weapon count; the sentence on each mores to 


run concurrently by the count and concurrently with each 


other. 


A the trial of the instant case, the Government's 
theory of the case was that the appellant. Franklin G. 
Braxton, was the driver of the get-away car that was in- 
volved in the robbery of a Safeway Store located at 1836 
First Street, N. W., Washington, D. C.- According to the 
Government's theory of the case, five men were mercived in 
the robbery, including the driver of the get-away car. The 


co-defendant, Lucius R. Braxton, Jr... 4 brother of the 


appellant, who was eventually acquitted, was allegedly one 
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of the men who entered the Safeway Store and participated 
in the armed robbery. The testimony that was adduced from 
the witnesses at the trial for both the Government and 
appellant, in so far as it pertains to the issues raised 
on this appeal, is as follows: 

Brinton A. Snow testified for the Government that on 
February 12, 1959, at approximately 8:50 p.m., four men 
entered the Safeway Store located at 1836 First Street, N. W., 
Washington, D. C., and committed various armed robberies, 
both of store employees and customers (Tr. 10-12). Mr. 

Snow testified that one man stood at the door of the Safeway 
Store holding a sawed-off shotgun and that the other three 


participants in the robbery obtained the money and held guns 


on the victims (Tr. 12-15, 17). Mr. Snow stated that the 


man who held the shotgun at the door of the Safeway Store 
wore a long black trench coat but that he was unable to 
identify this man (Tr. 17-18). After the robbery, the four 
men left the store and ran toward the corner of T Street, 
N. W. Mr. Snow was unable to identify any of the participants 
in the robbery (Tr. 20). 

Mr. Tillman Holmes testified for the Government that 
he was a customer in the Safeway Store at the time the 
robbery occurred (Tr. 22). One of the participants of the 
robbery had a weapon pointed at Mr. Holmes and snatched a 
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$19.00 bill out or his hand (Tr. 23). wc. Holnes stated 
that the man with the shotgun standing at the door was 


wearing a biacx overcoat but that ne was unable to identify 


this participant in the robbery (Tr. 24). 
| 


| 
Alex Watkins, Jr., testified tnat on the evening in 


question he was employed at the Safeway Store on the; corner 


of First and Rhode Island Avenue, N. WwW. Mr. Watkins 


testiféed that at the time of the robbery he saw a man 
| 
in the front door who had a shotgun although he was standing 


approximately 50 feet from this man (Tr. 31-33). Mr. Watking 
2 
wade an in-court identification of the co-defendant, Lucius R. 
> } 5 
Braxton, Jr., as being the man who held the shotgun at the 


6 i 
doorway of the Safeway Store (Tr. 33). Mr. Watkins |stated 
| 


that the man he identified as Lucius 2. Braxton, Jr., was 


wearing a brownish or tan trench coat and that the man had 
light brown skin and was approximately six feet tall (Tx.35), 
On cross-examination Mr. Watkins admitted that he was able 
to obgerve the man with the shotgun for only 5 to 10 
seconds (Tr. 40). Mx. Watkins admitted that he viewed a 
lineupvon the night before the trial, March 17, 1970, and 


| 
was unable to pick Lucius R. Braxton, Jxr., out of the lineup 


as being one of the men involved in the robbery (Tr. 41-43). 


Mr. Watkins further admitted that at the time of the lineup 
he picked out a man who stood next to the co-defendant, 


Lucius &. Braxton, Jr., as being similar to the man who held 
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the shotgun at the time of the robbery (Tr. 42-45). Mr. 
Watkins further admitted that he was not even sure whether 
or not the co-defendant that he identified at the time of 
the trial, Lucius R. Braxton, JYr., was even in the lineup 
on the night before the trial (Tr. 45). 

Officer Raymond M. Gonzales testified that on February 
12, 1969, at the time the robbery occurred, he was sitting 
in his private automobile on the southwest corner of First 
and Rhode Island Avenue, N. W., on a stakeout of a High's 
Store on Rhode Island Avenue (Tr. 49-50). He observed four 
subjects crossing Rhode Island Avenue at First Street, and 
walk into the Safeway Store (Tr. 50). A few minutes later, 
he observed the same four subjects going eastbound across 
First Street (Tr. 51). Officer Gonzales pulled away from 
the curb in his car and he was being accompanied at that 
time by Detective Augustus L. Davis. Officer Gonzales testi- 
fied that he saw the subjects run toward a parked automobile 
on T Street, N. W., that he observed one of the subjects get 
into the car and that another subject stood near the car 
(Tr. 52). Officer Gonzales stated that when the other subject 


got into the parked car, he was only 15 feet in front of the 


unmarked car which Officer Gonzales was driving and that the 


man who got into the car looked at both he and Detective 


Davis (Tr. 53)- 


officer Gonzales testified that the car pulled see 
from the curb with two occupants in it, that one man stood 


near the car door at the curb and that two subjects started 


walking down the alley (Tr. 54). The car pulled slowly away 


from the curb and then proceeded to pick up speed. An auto- 


mobile chase then ensued and ended at Second and T Streets, 


N. W., at which time the two occupants of the car jumped 


out of the car, ran south on Second Street apart from each 
other (Tr. 55). The officers yelled "stop or we'll shoot" 


and Officer Davis arrested appellant, who was one of the 


two mew in the automobile being pursued (Tr. 55-56). Mr. 
Franklin Braxton was identified as being the driver of the 
e | 
alleged get-away car (Tr. 56). Detective Gonzales made 
| 


an in-gourt identification of the co-defendant, Lucius R. 


| 
Braxton, Jr., as being the passenger in the car being driven 


by the appellant (Tr. 57). Detective Gonzales also stated 
| 
that the passenger took off a coat while he was in the 


automobile and that it was a black cloth coat (Tr. Sp) 
It was stipulated that after the car stopped in the 
middle of Second and T Streets, an Officer Carlson recovered 
| 


a sawed-off shotgun from the front passenger side flloorboard 


| 
+ 


of the automobile being driven by appellant (Tr. 61-52) . 

It wat further stipulated that the car being driven by ap- 
pellant was registered to Mr. and Mrs. Cooper, the step- 
ren of the appellant who resided at 112 V street. N. W., 


, fam | 


a block from the Safeway Store which was robbed (Tr. 64,70). 
After the stipulations were read to the jury, Detective 
Gonzales testified that a black coat was recovered from the 


back seht of the automobile which was driven by appellant. 


: 
a 


On cross-examination Officer Gonzales stated that on the 
evening in question, the first time he saw the four men who 
eomiaetad the robbery of the Safeway Store was when they 
were if the middle of the street approching the Safeway 
Store (Tx. 72). Oxrficer Gonzales testified that he did 

not see anybody get out of the car that was later driven 

by appellant nor aia he notice a car drive to the location 
of the’ Safeway Store (Tr. 72). Detective Gonzales stated 

on cross-examination that after the robbery one man got 

into the car, one man stood near the car as it pulled away 
from : curb and two of the men walked down the alley (Tr. 73). 
Detective Gonzales testified that in his opinion the two men 


that exited by the alley did not attempt to get in the car 


anicnfeas driven by appellant (Tr. 74). 


. 


Detective Gonzales. testified that after the car stopped 
and the two men started running down the street, the pas- 
senger was approximately 100 feet ahead of appellant. (Tr. 79). 
After appellant was arrested defense counsel asked Officer 
Gonzales what, if anything, appellant stated to him. After 


objection by the Government, ‘counsel for appellant proffered 


{ 


* 


=7e 


| 
that appellant stated immediately upon his arrest that he 


had been kidnapped and that he denied any participation in 


the offense in the presence of the officers (Tr. 79-80). 


| 
The Covernment objected that any statement by the appellant 


woulda be self-serving, while counsel for the appellant 
maintained that a spontaneous statement iaade by the appellant 
would be admissible. Counsel for the appellant further 
stated that appellant would testify on his own behalf and 


the Coprt ruled that it would wait until appellant testified 


before, the Court would allow the officers to testify |as 


to what the appellant stated immediately upon his arrest 
A 
(Tr. #0-82). Detective Gonzales testified on cross-examination 


that when he testified before the Grand Jury on this case on 
March 13, 1969, approximately one month after the intident, 
he stated that after the robbery one subject got intp the 
parked car at the curb and the other three subjects attempted 
to ack into the car (Tr. 82-84). Detective Gonzales conceded 


that he was in error when he testified before the Grand Jury 
| 


one month after the offense that all four men attempted to 
| 


get into the car (Tr. 85) and he maintained that his trial 
| 

testimony was correct — that is, that one man was near the 
| 

car, and two men walked into the alley and made no atteupt 


& 
to get into the automobile (Tr. 83). 
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Detective Gonzales testified that the shotgun which 
was recovered from the riyht front floorboara@ of the auto- 
wobile was never seen in the possession of the appellant 
durin, the events of the evening in question (Tr. 69). 
Detective Gonzales further testified on cross-examination 
that on the evening in question ne was a@riving a 1957 Chevy 
II two door sedan. 

Detective Auyustus Davis testified for the Governuent 
cnat on February 12, 1959, he was with Detective Gonzales 
on a stake out and at the time he was @ressed in old clothes 
(Tr. 124-125). He was parked wita Detective Gonzales at 
the corner of anode Island Avenue ana First Street, N. W., 
an@ at approximately 5:30 p.m. he noticed four subjects 
leaving the safeway in a trot (Tr. 125). The four subjects 
ran across the street in the direction of a parked automobile. 
One of the subjects yot into the automobile and Detective 
Gonzales then pulled in behind the autowobile and when 


Detective Gonzales pulled in behind the parke@ automobile 


it pulled away from the curb leaving the remaining subjects 


5 


on the street (Tr. 127). Tne car that was parked was a 
1933 Ford convertible (Tr. 128), and Detective Davis saw 
a person get into the car and place something in the back 


seat. Detective Davis remembered that the person had a 


| 
dark coat on (Tr. 128). Detective Davis identified the 
co-defendant, Lucius 2. Braxton, Jr., as being the man that 
got intp the car on the passengers side (Tr. 130). 


After the passenger got into the car it pulled away 


from the curb and was followed by the automobile occupied 
by Detective Gonzales and Detective Davis. A chase ensued 
which ended at the corner of Second and T Streets, Now, 
at which time two men got out of the automobile and ran 
dow Second Street to Seaton Place and left on Seaton Place, 
N. W. (Tr. 132-134). Detective Davis testified that after 
shouting "stop, this is the police", he caught up with 
appellant and placed him under arrest. Detective Davi 
rent aecd a sawed-off shotgun which had been recover 


on the*right front floorboard of the 1966 Ford ‘convertible 


and a black coat recovered from the back seat. On cross- 


examination, Detective Davis stated that although he saw 
| 


one man get into the car after the robbery of the Safeway 
Store,” he lost track of the actions of the three men |/involved 
in the robbery (Tr. 139). Detective Davis testified that 
the = that was driven by appellant stopped on second and 


T Pe N. W. as the brakes were put on and the car went 


out of control (Tr. 142). | 


Although Detective Davis made an in-court identification 


of the co-defendant, Lucius R. Braxton, Jr., as bein; the man 


| 
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who got into the car that was parked across from the 
Safeway and was being driven by appellant, Detective Davis 
conceded on cross-examination that he was not absolutely 
possitive that Lucius 2. Braxton, Jr., was the man he saw 
on the night in cuest.on get into the parked automobile 
(Tr. 150-£). On redirect the Government was permitted to 
bring out that Detective Davis had identified Lucius R. 
Braxton, Jr., in a lineup hela the evening before the trial 
held on May 19, 1970 (Tr. 150-h). Nevertheless, Detective 
Davis again conceded that he was not possitive when he 
viewed Lucius R. Braxton, Jr. in the lineup that this was 
the man involved in the robbery (Tr. 151-i). 

At the conclusion of the Governments case, counsel for 
appellant moved for a judgment of acquittal as to each and 
every count of the indictment on the grounds that the 
Governments evidence had shown only presence at the scene 


of the crime and flight, but not participation, and that 


under the case of John L. Bailey vs- United States of America, 


___ —iU.S. App. D.C. ___s 416 F.2a 1160 (1969) the evidence 
was insufficient as a matter of law to submit the case to 

the jury (Tr. 150-1). The Court commented that since 
appellant had been portrayed as the driver of the get-away 
ear that the motion for judgment of acquittal would have to 
be denied on the principle of aiding and abetting (Tr. 150-m) . 


ei 


' | 
the appellant called as a witness Melvin Louis who 


testified that on the day in question he saw the appellant 
at Fred's Pool Room at 15th and H Streets, N. E., where he 


played pool with appellant, beginning approximately 5:30 


in the afternoon. Mr. Louis testified that he stopped 


playing pool with the appellant somewhere between 7:30 
and 8:00 (Tr. 157). After Mr. Louis stopped playing pool 


with appellant he didn't remember seeing appellant in the 


pool hall. The reason why Mr. Louis reinembered that he 


was with appellant on Tuesday, February 12, 1969, is 
because he heard a few days later that appellant had been 
locked up (Tr. 158-159). 

Appellant took the stand in his own behalf and 


testified that he used to live at 112 V Street, N. E., 


which is a block from the Safeway Store which was robbed 
| 


on the night in question, where he lived with Mrs. Lily 
| 
Mae Cooper, his guardian. Appellant testified that he was 


now residing at 3504 - 24th Street, N. W. Appellant testi- 


fied that he did not associate with his brother, Lucius R. 


Braxton, Jr. 
| 


He testified that at the time in question he was 


residing at the 24th Street, N. E. address with his girl- 


friend, Peggy Rollins, and her two children. Appellant 


| 
testified that he was employed off and on during February. 
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1939, as a cement rinisher but that ne did not work on 
February 12, 1939 (Tr. 171-172). 

He testified that on February 12; 1959, he left his 
resid@ence in the afternoon between 3:30 and 4:00 and went 
to Fred's Pool oom and he played pool with hr. Melvin 
Louis (Tr. 173). Appeilant testified tnat he didn't 
remember how long he played pool with melvin Louis because 
he wasn't watching tne clock and aian't Know what time it 
was. He testified that after he finished playing pool with 
Melvin Louis ne 1¢ft the pool hail and proceeded to the 
Safeway Store which appellant testified was located about 
half a block or a biock from the house owned by fir. and 
hrs. Cooper (Tr. 175) Appeliant testified that his 
reason cor goin, to tne Safeway was to pick up some milk 
and bread for firs. 2ollins' children to eat (Tr. 175). 
Appellant further stated that after nis shopping at 


Safeway he was then joing over to his mother's house to 


pick up a few things to take back to his residence (Tr. 175). 


liv. Braxton testified that he pulled up on T Street 
and as he was setting ready to park a man jumped in the 
car and told hin to @rive on. Appellant stated the man 
"Stuck a thing in sy ribs and told me to drive on" (Tr. 170- 
177). He testified that ne drove off slowly but while he 


was approching a traffic light he was told to go on througn 


the light. Appellant noticed an automobile behind hin. He 


cr 


stated that the man who had jwaped in the car sontinued to 
| 

tell him to “drive on, drive on" (Tr. 175). Appellant 

test$tied that the passenger grabbed hold of the steering 


wheel which caused the car to skid and stop in the hiddle 


| 

| 

| 

of the street at which time both occupants jwaped out of 
| 


the car (Tr. 178). He stated thac the only thing he 
| 


remeybered about the nan who jumped into the car with a 
| 
gun yas that ne was wearing a blac’. coat and carrying a 


weapon (Tr. 179). Appellant testified that the man was 


seated on the passencers side of the front seat and that 
all appellant could see was the barrel part of the weapon 
protruding from the man's coat (Tr. 17/5). 


Mr. Braxton testified that ne was told to jump out 


| 
| 
| 
of the car once it stopped and run froin the scene (Tr. 180). 


Appellant stated that ne jumped out of the car and ;can 


down tne street after the man told him to "get out jand go 
| 


ahea@" (Tr. ivi). He stated that ne was nervous and didn't 


“snow what to do during this time (Tr. 151). Appellant 


testified that he was arrested after he heard the police 
h 


shout "halt, stop or I'm going to shoot" (Tr. 132). 


| 
Appellant testified, over objection, that when he was 


arrested he stated to the officers that he didn't know 


anything about a robbery, that he had pulled up ata 
parkinc, place and a fellow jumped into his car. Appellant 
| 


testified that he stated to the officer “I just pulled up 
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there. I don't know anything about a robbery" (Tx} 132-1 


He stated that he was searched at the scene of the arrest, 
and that nothing was found except his wallet containing 


$5.00. Appellant testified that he was not carrying any 


weapons on the evening of the robbery and that the first 


time he found out that a Safeway had been robbed that 
evening was when he was put into a paddy wagon after his 
arrest (Tr. 183-184). Appellant denied in any way partici- 
pating or assisting four men in committing a robbery of a 
Safeway Store (Tr. 184). 

After counsel for appellant finished his direct 
examination of appellant, counsel advised the Court that 
he wanted to call Officers Davis and Gonzales to testify 
as to the statement made by appellant immediately upon 
his arrest when he told the officers that he was kidnapped 
by the passenger (Tr. 188). Counsel for the appellant 
stated that he would like to corroborate appellant's 
testimony by calling the arresting officers. Counsel 
for the Government objected and the Court stated that it 
would rule on the matter after cross-examination of 
appellant (Tr. 188-189) . 

On cross-examination, appellant testified that during 
the time in question he was living at both the 24th Street, 


N. E. address and at the house on 112 V Street, N. W. The 
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‘ 
Government brought out that appellant was paying $15 
per week rent at the 112 Vv Street, N. W. address. 
Braxton testified that he was also supplying food and neces- 


sities for his girl friend and the children and that he 


had a monthly payment on the 1966 Ford convertible of 
$69.00 per month. Appellant testified that he did not 
work on the date of February 12, 1969, and that his last 
paycheck had been for $160.00. Counsel for appellant 
objected to the Governnent’s characterization of the 
appellant's paycheck as "just $160.00" (Tr. 195) and the 
Court sustained appellant's objection. 
Appellant testified on the day in question he laia not 


work because it was too cold, but that he had gone down to 


the Union Hall to see if there would be any work on Feb- 


FEE 12 (Tr. 196-197). Appellant was told that there would 


be no work for the day so he went on home. 


He stated that he aid not go to the grocery store 
that afternoon to get supplies for his girl friend. Ap- 


pellant testified that he usually stopped at Safeway when 
| 
his mother asked him to shop there and that his shopping 


for his girlfriend was usually done at the store near the 
| 


| 
24th Street, N. E. address (Tr. 201). However, appellant 


| 
also testified that he was going to his mother's house on 


the evening in question and that his girlfriend asked him 


to Bring back milk and bread after he left the pool hall (Tr.202-20 
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Appellant stated that he played quite @ few games of 
pool at the pool hall and that he had $6.00 on his person 
which was to be used for purchasing supplies (Tr. 204). 
He stated that after he left the pool hall he started to 
yo to his mother's house but that he decided to go to the 
Safeway Store first (Tr. 205). Appellant was unable to 
remember what time he left the pool hall on the evening 
in question although his best guess was approximately 
7:30 p.m. (Tr. 207). Appellant testified that he didn't 
ao anything during the time he left the pool hall until 
the time of the robbery, but he did remember that after 
he finished playing pool he sat in the pool room and 
talked for a period of tine (Tr. 208-209) . 

Appellant testified that it was some twenty blocks 
back to his mother's house and the reason why he went 
to the Safeway was because he was going to his mother's 
house, and, as he had testified earlier, the store was 
only one block from the Cooper residence (Tr. 210). 

Appellant testified that he parked his car in front 
of the Safeway on the T Street side of the street. Appellant 
stated that although he saw people walking on the street, 
he didn't see anybody standing near his car and that as he 


pulled his car up, backed in to a parking place and was 


about to cut off his motor, a man opened the door, got into 
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the car with something sticking out of his coat and cold 
appellant to drive on (Tr. 214). Appellant stated that 
the coat worn by the passenger was a black coat. He stated 
that when the man got into the car the reason why he did 
not try to obtain help was because he was too sesten to yell 
and his car windows were closed (Tr. 216). appellant testi- 
fied that the weapon was pointed at his side during the 
emenice episode (Tr. 217). Appellant stated that the pas- 

| 


senger snatched the steering wheel and the car went) out 


of control. He was then told by the passenger to jump out 
of the car (Tr. 221). Appellant started running and the 
police came on the scene yelling "halt or I'll shoot", 
and appellant was arrested (Tr. 221). Appellant stated 
that he was not aware that when he and the paceerte left 
the car and started running the shotgun was left on the 

| 
right front floorboard (Tr. 221). He stated that he ran 
because the other jan in the car ordered him to run and 


because he was nervous and seared (Tr. 222). Appellant 


| 
stated that he ran across the street from the other man 


because he was trying to get away (Tr. 222-223). 
At the conclusion of appellant's testimony, counsel 


for appellant again asked permission to call officers Davis 


and Gonzales to corroborate appellant's testimony 


what was said upon his arrest (Tr. 225). Counsel | 


-18- 


appellant argued that he could corroborate appellant's 
statement made minutes after the arrest with the testimony 
of the arresting officers and that such a statement was 
adwissible as part of the res gestae (Tr. 226). Govern- 
ment counsel objected to the officers’ testifying on the 
grounds that it would be allowing hearsay statements to 
bolster the appellant’s testimony. The Court sustained 

the Government's objection and refused to allow appellant's 


counsel to call the arresting officers as witnesses (Tr. 225-227). 


Appellant called two character witnesses to the stand, 


Mrs. Brances Palor and Richard Wesley Willis, both of whom 
testified that appellant had a good reputation in the com 
munity for peace and good order and truthfulness (Tr. 121-122). 
On cross-examination, Government counsel brought out that 
appellant had a number of convictions for disorderly conduct 
for which he had forfeited collateral (Tr. 119-120) (fr. 122-123). 
Mrs. Palor testified that had she known that appellant had 
been convicted of numerous disorderly conduct charges, this 
might have affected her testimony (Tr. 119-120). 

The co-defendant, Lucius R. Braxton, Jr., testified 
that on the evening in question he spent the entire time 
at his home at 4833 Illinois Avenue, N. W. with his fiancee, 
Grace I. Butler (Tr. 235-237). Mrs. Grace I. Butler was 


called as an alibi witness for the co-defendant, Lucius R. 
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Braxton, Jr., and she testified that on the evening in 


question, February 12, 1969, she spent the entire evening 
8 
with Mr. Braxton at the house located at 4833 Illinois 


e i 
Avenue, N. W. (Tr. 253-264). The reason why Mrs. Butler 
| 
remembered the date of February 12, 1969, is because she 


and Mr. Braxton were to attend a birthday party for her 
girlfriend's husband (Tr. 261) and that she and Lucius 


R. Braxton, Jr. did not go to the party because she was 


suffering from terrific headaches (Tr. 263-264). 


t 
At the conclusion of ail the evidence appellant 
| 


renewed his motion for a judgment of acquittal which was 


’ 


denie@ (Tr. 285). After closing argument and instructions, 


appellant read into the record the testimony of Officer 


Raymond M. Gonzales taken at the preliminary hearing (Tr.318). 


Officer Gonzales testified at the preliminary hearing as 


follows: 


4 


i] “Question: How did you catch the aefendant? 


"Answer: I hollered, telling my partner to 
shoot; and I believe he told them --- 


"The Court: You told him to shoot? 


"The Witness: I told him to shoot, I 
don't know but it stopped him. 


"Question: And what was his behavior 
when you caught hii? 


“answer: He told me the subject kidna ped 
“him, in those words. 


"Qeustion: Did he kidnap him? 
“Answer: That is what he told me at that time." 
This testimony was read into the record to bolster appellant's 


contention that if Officer Gonzales had testified at the 


trial as a witness for appellant he would have testified 


that when appellant was arrested he stated that he had been 
kidnapped. 

The jury returned a verdict of guilty as to appellant 
as to each count of armed robbery and assault with a 
dangerous weapon. The co-defendant, Lucius R. Braxton, 


Jr.4was found not guilty of each and every charge (Tr. 326-329). 


STATEMENT OF POINTS 
4 Appellant's Motion for a Judyment of Aequittal 
should have been granted since the only evidence Linking 
appellant to tne crime was his presence at the Seeaiena 
subsedent flight therefrou. 
with respect to Point One, appellant desires the 
Court to read the following paves of the reporter's 


transcript: Tr. 10-15, 17-18, 20, 22-24, 31-33, 35, 


34, 70, 72-74, 79-85, 89, 124-1) 


132-134, 139, 142, 150-f, 150-n, >?, 150-1, mm, 28 

8. Appellant should have been allowed to call las 
witnesses in his case-un-chief Officers Davis and Gonzales 
to .estify to appellants spontaneous statements viade at 


tne a of nis arrest. 


With respect to Point Two, apoellant desires tie 


Court to read the following payes of the reporter's 


transcript: fr. 12-104, 183-169, 225-227, 318. 
3. The trial court snould not aave allowed the 
prosecutor, on sross~examination of azpellant, to ove stion 

him about ais financ.al conditions in an effort to show 


the jury that appellant's poor fenancial condition gave 
hin a motive to cowsit the erine of ay.red robbery. 
With respect to Point’ Three, appellant desires 
Cour to read the followin, pages of the ceporter's 
transcript: Tr. 195-197. 
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I 

THE LOWER COURT ERRED IN DENYING THE 

APPELLANT'S MOTION FOR JUDGMENT OF 

ACQUITTAL MADE AT THE CLOSE OF THE 

GOVERNMENT'S CASE AND RENEWED BY AP- 

PELLANT AT THE CONCLUSION OF ALL THE 

EVIDENCE, WHEN THE ONLY EVIDENCE 

LINKING APPELLANT TO THE CRIME WAS 

HIS PRESENCE AT THE SCENE AND FLIGHT 

THEREFROM 

In the instant case, the Government's theory was that 
appellant aided and abetted in the robbery of the Safeway 
Store. However, the Government's evidence showed merely 
that a participant in the robbery got into a car at the 
curb which was being driven by appellant, that appellant 
drove off, that an automobile chase developed later on, 
and that appellant fled on foot in the same direction of 
a robber after the car came to a stop. 
Appellant's conduct, as portrayed in the view most 

favorable to the Government, amounts to presence at the 


scene of the crime, no prior association with the actual 


perpetrators and subsequent flight. There was no evidence 


which showed that the appellant drove up in an automobile 


and that four other men left the car and robbed a Safeway 
Store, the only evidence being that four men were seen 
leaving the Safeway Store and one man got into an auto- 
mobile parked at the curb which was being driven by 


appellant. When appellant was arrested there were no 
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tangible fruits of the robbery seized on his person. | 
& 


money was seized from appellant nor was a weapon used in 
the robbery found on appellant. Mr. Braxton was not seen 


° 


in the presence of any of the other participants in the 
robbery either prior to or during the robbery. The Govern- 
ment's proof did not expose appellant as 2 planner of the 


robbery or as an aid or lookout in its consumation, or 


as one who shared in its proceeds. The Government's 


theory was that appellant was the get-away driver and that 


the robber who got into appellant's car and drove away with 


| 
appellant was the co-defendant, Lucius R. Braxton, Jxr., 


appellant's brother. However, the jury's acquittal lof 


the co-defendant, Lucius R. Braxton, Jr., refutes any 
| 


¢ | 
contention that might be made that appellant knew anybody 


who participated in this robbery. 


‘Appellant’ s conviction can stand only on the premise 


that he aided and abetted the unknown robbers as the record 
| 
is devoid of proof that appellant actively participated in 


| 
the offense. And the sufficiency of the Government" s 
evidence to sustain a conviction on that premise wee an 


issue to be tested by familiar rules when appellant’ s Motion 
for Judgment of Acquittal was made. “The true maiee 545 
is that a trial judge, in passing upon 2 motion for 
| 
direetted verdict of acquittal, must determine whether 


| 
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upon le evidence, giving full play to the right of the 
jury to determine credibility, weigh the evidence, and 
draw justifiable inferences of fact, a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt, Curley vs. 
United States, 8l, U.S. App. D.C. 389, 392, 160 F.2d 229, 
232, Cert. denied 331 U.S. 837 (1947). 

fhe Governuent's proof, although it may have generated 
a suspicion that appellant had participated in the robbery, 
fell far short of the proof that would justify a jury in 
finding guilt beyond a reasonable doubt; in other words, 
it failed to meet the standard under which a trial judge 
is permitted to allow a criminal case to go to the jury. 
See Crawford vs. United States, 126 U.S. App. D.C. 156, 
375 F.2a 332 (1957). For it is the function of a judg- 
ment of acquittal to protect against a decision by the 
jury »ased on speculation, surmise, bias or prejudice, 


without evidence adequate in law to support a finding of 


guilty, Cooper vs. United States, 94 U.S. App. D.C. 343, 


345, 218 F.2a 39, 41 (1954); Sleicht vs- United States, 65 
App. D.C. 203, 205, 82 F.2d 459, 461 (1936); and in passing 
upon a motion for judgment of acquittal, particularly in 

a case depending upon circumstantial evidence, the trial 
judge must be careful to differentiate "between pure specu 


lation and legitimate inferences from proven facts." Curley 
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F.2d at 232. 


vs. United States. supra, si U.S. + InISS 


Appellant submits that based on the tests set forth 
in this jurisdiction as to when a judsment of acquittal 


must be granted and sased on the cecent case of Bailey 


vs. United States, U.S. App. D.C. , 413 F.ed 
| 


1110 (1959), tne lower court erred in subui.tting tas 


cases to tne jury. In Bailey vs. United States, supra, 


SS ee___—E—e—EEEeEEEeEEE—_—————————— 


tnis Court reversed a judgment of conviction and re.anded 


tne gase to tne Dastr ct Court wit: directions taatl a 


‘4 


, ? 2 + = ~ = D : 
judcg.ent of acquittal be entered. In Bailey, tne sovern— 
ment's proof showed presence at tne scene of the crime, 
slight prior association with the actual perpetrators and 


subsequent fligit. But as this Court pointed out in Bailey, 


a sine gua non of aiding and abettin,. however. isi!cuilty 


Beeenpattion by the accused. "In order to aid and | abet 


ano ner to commit a crime it is necessary that the: de fen- 
dant ‘in sowe sort associate himself with the venture, that 


ne paxticipate in 1t as sowethiny that he wishes to Dring 


about, that he seek by nis actions to inmake it succeed. '" 


Wye and Nissen vs. United States, 33. U.S. 913, 319 (1949). 
| 
| 
As pointed out in Bailey. an inference of criminal) parti- 
t | 
cipation cannot be drawn wecely fro. presence; a culyable 


purpose is essential. Presence can be equated to jabettin, 
‘ 
=AS= 


only when it is shown that tne presence of the accused 
encourages the perpetrator, facilitates the unlawful deed, 
as when the accused acts as a lookout, or where it stimulates 


others to render assistance in the criminal act. Bailey vs. 


United States, supra. However, the instant case is devoid 


of evidence, beyond wnat the subsequent flight migat 
reflect, that appellant's presence on the scene was designed 
to in am, way promote or assist in tne robbery. 

The Government's proof did not expose appellant as a 
planner of the robbery, or as an aid, or as one wno shared 
in its proceeds, or even as one who knew the unidentified 
robbers. Nor can it be contended seriously that the strength 
of the Government's case ayainst the appellant was enhanced 
by the fact that appellant fled the scene in an automobile 
after the crime was comaitted an@ then fled on foot. This 
Court has recently. in a number o£ decisions, indicated 
that flight from tne scene of a crime should be used 
sparingly as evidence of guilt. Fligat instructions have 
received substantial criticism in recent years fron, this 
Court, chiefly because the risk is great that an innocent 
ran would respond siisilarly to a cuilty one when a brush 
with the law is threatened. In United States of America 
vs. Vereen, ____ U.S. App- D.C. ’ F.2a sé (Ny. 


23,173 decided May 13. i970), and in Austin vs. United 
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States, 134 U.S. App. D.c. 259, 414 F.za 1155 (1959), tnis 


ae . . | 
Court* found instruct.ons on fliyht to be erroneous under 


the circumstances. And as is pointed out in Bailey vs. 


United States, supra, a Court must be cautious 1n its 
appiication of evidence concerning fixyht even thougn fligat 
way under certain conditions be tne basis for an inference 

| 
of consciousness of zuilt, furthner..ore. guilt, as 2 


factual deduction, inust be predicated ugon a firmer | 


tion than a combination of unexplained presence and| 


explained flight. in the instant case there was no| proof 


that tne appellant's actions were promoted by subjective 
| 


considerations related in any way to the crime. Absent 
| 


anything more, there was no more basis ror attribut 
appellant's flight to couplicity in tne robbery tnan to 
a purpose consistent with innocence. 


It is abundant)y clear that Government's ambiguous 
| 


evidence ayainst appellant left far too wuch roo for tne 


yur, to engayeé in speculation, tne resauit veins that 


appellant's Motion for Judguent of Accuittal was efroneously 
| 


denied. The circunstances may have aroused suspicion, 


| 
put as this Court has pointed out, even “grave suspicion" 


is not enougn. Scott vs- United States, 95 U.S. App. D.C. 
105, 107, 232 F.2d 352, 354 (1955). Presence and flight 
in the circuustances in the instant case could not alone 
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Deove appeliant particeps orecinis ceyoné a reasonaple 


doubt an@ tars Court snould resand tie case to the District 


Court with Girezcions to enter a jud.went of acquittal. 


Baile, vs. United States, Supra; Un.cea States vs. Paice, 


324 F.2a€ 32 (4c C.r. 1953);_WLiiaus vs. United states, 


3o1 P.2d 255 (Stu Cav. 1955). 


II 


THE TRIAL COURT ERRED IN REFUSING TO 
ALLO! APPELLANT TO CALL AS WITNESSES 
IN HIS CASE-IN-CHIEF THE ARRESTING 
OFFICERS TO TESTIFY TO APPELLANT'S 
SPONTANEOUS STATELENTS ..ADE AT THE 
TIME OF HIS ARREST 


Tae facts snowed that appeliant was arrested suortly 
| 


after the offense after an automobile znase and a foot 


ghase. Upon .is arrest, appellant toid the arresting 
officers tnat ne ¢-da't know anytain, avout a robper) 
that imeediately upon his arrzval at tne curb across 

i 


the Safeway ‘Store a sellow junped into his car (Tz. 


123). Appellant atte pted to call the arresting officers 


to the stand during is -sase-in-chief to testify, that 


iicnediatel: ugon appellant's arrest he stated ne was .:id- 


napped (Tr. 1s8-15¢, 225-227). Ba2sed on the Government's 
ob,ection that an: state.ent made ity appellant -n ius 
favor would be self-serving and hearsay, the Court refused 
to allow appellant to call Officers Gonzales and Davis 


as witnesses. At tae conclusion of tie case appellant read 


into the record Oificer Gonzales’ testimony at the preliminary 


nearing «n wnich ne stated that appellant told him ‘iiimediateiy 
i 
uoon nis arrest cnat ne nad been %: -dnapped (Tr. 313). 


/ 
| 
. | , 
Appellant's waole Gefense to tue indictuent was that 


ne nad peen the victis: of circwastances and that he had not 


| 
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Knowingly and intentionaily driven the  .et-away car or 
assisted in tne rovbery. Tus, tine testi.on, appellant 
sou at to antroduce throuci the arrestin, oifisers as to 
nis protestations o£ innocence upon nis arrest were ne ynly 
celevant and it zsannot be argued that counsel for appellant 
did not protect tne record on this point as trial counsel 
stated throu nowt che proceedinys that appellant wanted 
to call tne arrestin officers in h.s ease-in-chief (Tr. 
Lloc-lLod, 225-227, 310). 

Appellant contends that stateents made by an 
accused shortly after a crime snow-ny his inental or 
oi sical condition are ad..issible as an exceytion to tne 
nearsay rule. Statements showin, an existing state of 
wand are, of sourse, adiissible when they are offered 


against tne accused. Professor J‘ ore contends that 


stateaents iuiade oy an aceused shorid aiso be admissible 


in his favor. For as is stated in VI di:,wore on Evidenze, 


a a i nl 
Sec. 1732 (3rd Ed. 1940) p. 192: 


“Paere .s no reason wa, a declaration 
o£ an evicting state of «ind, if +t woald 
be aduiss-ble a,ainst tue accused, should 
not also ze a@uissible a .is favor, except 
so far'as tne circuustances indicate plainly 
a uotive to deceive." 


Professor W.gi.ore 2oints out that the object in bota 

sases is to ascertain the person's subsequent state of tind, 

and then to infer uis state of wind at the time of tne act. 
=3— 


Indeed, under Professor Wigwore's view. a statewent of an 


accused made shorti; after an act could also be admissible 


a 


. . * | 
under the res gestae exception to the hearsay rule as a 
spontaneous exclamation, or as an utterance forming | a 
verbal part of an act. See VI Wicmore on Evidence, | Secs. 


SOE | 


Tais Court nas ,ust recently held in Bosley vs. United 


States, U.S. App. D.C. F F.2d (No 


1513. 
decided April 9. 197%) tnat a spontaneous denial of guilt 


volunteered py an accused to polise prior to tne time 
| 


| 
warnings were civen was not barred ky Miranda vs. United 


States, 364 U.S. 435 (1955). It was pointed out in Bosley 
| 

that upon learning of eriminal char.es, an accused |may 
| 
| 

cuite naturally make a spontaneous stateuent of innocence 


| 
or noninvolvenent. Tis Court stated in Bosley that 

I 
exclusion of such a spontaneous staterent would not ef- 


fecthate the purposes of the Miranda deuision. Under like 


reasoning. tnere is 0 valid reasoi way 4 spontaneous 


statement wade by an accused, if ad.issizkle on benaif of 


tne prosecutor, snould not also be admissible on behalf 
of the accused. Appellant earnesti:’ sub.its that based 


on tne Bosley case, the testimony appellant sought to elici 


_ 


e . | 
of the two arrestin, officers as to appellant's statesents 


: : . . . 
made immediately after nls arrest was a@uissible and the 
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Lower court erred in exczluding such evidence. 

In Robinson vs. United States, 113 U.S. App- D.c. 377, 
308 F.2d 327, cert den. 374 U.S. +35 (1952) this Court 
in affirming the decision of the trial court, held that 


a statement wade .inutes after a crime by an alleged 


accomplice of the accusea was properly adinitted, over 


obyections that the statement was self-servin,. In Robinson, 


one Berlene waters caue out of an alley minutes after a 
shooting and stated to a witness "Fretdie [the accus2d] 
snot aman". The trial court instruczted tne jury that 
tne evidence of wnat was said by tue "excited" Berlene 
Waters was 1daitted on the basis tauat such statement. if 
made, was .. spontaneous utterance immediately followin, tne 
snot in the alley. On appeal, tne defendant aryued that 
the statement made by Berlene Waters was self-serving and 
snadmissible. Tris Court said tnat any objection would 
so to tne weiyat mut not to the surstance of the testimony. 
In United States vs. Bucur, 194 F.2d 297 (7th Cir. 1952) 
the Seventh Circust granted a new trial to a defendant wao 
attempted to introduce evidence through a witness of what 
he told the witness after ne learned of an alleged con- 
spiracy. The tria: court excluded the testimony of the 
witness on the grounds it was self-serving. In reversin; 
the judgment tae Court hela that declarations wade by an 


I= 


accused to a tuird party tending to snow a yood fait» break 


from a conspiracy were aduissicle, for as was stated) by 


tae Court 1a Buscar, at page 3J1: 


"To be compelled to weet tnis cnalienge 
(proof of guilt) without trc penefit of 
testiuon, concerning, his conduct and state- 
ments, following what he -ontends was his | 
initial ascertainuent of the alleged scheiuc, 
seems to us manifestly wrongs. If testimony 
of this nature 1s excluded xy tne legalistic 
tas of “self serving", an anoualous situation 
1s presented where the acc sed .s faced with 
the need to bolster nis clain of innocenc 
but is deprived of tne ost toyical aeans | of 
doin: so." 


| 

| 
Likewise, in the instant case appellant attempted to 

bolster his clai: of innocence by siowin, ne denied) any 

| 


participation in the offense imuediately ugon his arrest. 


The testimony of both arresting officers would have established 
that appellant stated he had been "kidnapped" immediately 

upon his arrest. To deprive appeliant of the meantime 

of these witnesses was erroneous and was substantially 


prejudicial to his cause. This alone warrants reversal 


and renand for a new trial. United States vs. Bucur, supra; 
| 


United States vs. Malot, 146 F.2a€ 197 (2d Cir. 


IIt 

THE COURT COMiITTED PLAIN ERROR IN 

ALLOWING THE GOVERNMENT, ON CROSS- 

EXAMINATION, TO QUESTION THE APPELLANT 

ON HIS FINANCIAL CONDITION IN AW 

ATTEMPT TO SHOW THE JURY THAT APPELLANT'S 

POOR FINANCIAL CONDITION WOULD GIVE HIM 

A MOTIVE TO COMMIT THE CRIMES CHARGED 

IN THE INDICTMENT 

n the instant case, the Government attempted to show 

to th: jury that appeilant nad a motive to commit the crime 
of aried robbery because he lacked money. On cross-examination 
of appellant, the Government sought to show motive by the 
general (and impermissible) assumption that those who are 


not well off cannot live within a budget and that they crave 


money and will commit a crime to obtain it. The Government 


im Ss to show that appellant was paying rent each week 


at both the 24th Street, N. E. address and at the 112 V Street, 
N. W. address; that appellant had a monthly payment on a 
1965 Ford convertible of $59.00 per month and that appellant 
was also supplying food and necessities for his girlfriend 
and her children (Tr. 192-193, 195). 

Appellant submits that the Governuent's entire line 
of questioning on eross-examination of appellant on the 
question of motive was improper and prejudicial. Where an 
accused is pennyless or is having financial difficulties and 

‘ 


e 
turns up after a crime with a hefty sum of money, the trial 


judge may, in his @iscretion, allow the Government to inquire 
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| 
into the defendant's pecuniary situation. See United 
Seema 


States vs. Daniels, 377 F.2d 255 (6th Cir. 1967). Where 
the evidence illicited only @emonstrates that the defendant 


> i 
is "poor", the inquiry is improper. "Whatever probative 


value-the evidence had, it was outweighed by its prejudi- 


cial effect". See United States vs. Muliincs, 364 F.2d 


United of) > 
| 


173, 176 (2nd Cir. 1965). 
flhere is no showing in the case at bar that appellant 
had earnings that were inadequate for his needs or that he 


H 
yearned for money. The trial judge should not have| permitted 
« 
the Governuent to inquire into appellant's financial 


condition since there was no proffer that the evidence, in 


light of other proof, was highly probative. Davis vs. United 


a 


Stat&s, U.S. App. D.C. , 409 F.24 453 (1969); IZ 


wWigmbre, Evidence, Sec. 392 at 341 (3rd Ea. 1940). The 
entire line of questioning by the Government was improper 
and prejudicial and constituted "plain error" under Rule 
52(b) of the Federal Rules of Criminal Procedure, and a 


new trial shoulda be granted appellant. 


CONCLUSION 
fdr the reasons set forth nere+n, the judgment of 
the lower court suould be reversed with directions to 
enter a Judyuent of Acquittal on all counts in favor of 


the appellant. 


Respectfully submitted, : 
aa A \ (7 oe 
Frod Lowe & 

H ee, VaR OiVkn oY 


FRED WARREN BENNETT 

200 Devis Building 

1323 K Street, N. W. 
Washington, D. C. 20005 
Attorney for Appellant by 
Appointment of this Court 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Whether: appellant’s motions for judgment of ac- 
quittal were properly denied, where the evidence showed 
that he was the driver of the getaway car used in sus- 
pected criminal activity, i.e., holdup of a Safeway Store? 

2. Was there an abuse of discretion where the trial 
court, after allowing appellant to testify to a self-serving 
denial of the offenses moments after the arrest, disal- 
lowed appellant calling police officers to substantiate his 
denial when it had not been questioned or challenged? 

3. Was it plain error for the prosecutor to question 
appellant in a limited manner on cross-examination about 
his residence, income, and certain financial obligations, 
when doing so was justified by appellant’s doubtful di- 
rect testimony, and the inquiries were nonetheless proper 
in establishing appellant’s condition of life? 


* This case has not previously been before this Court. 
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United States Coumt of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,234 


. 
UNITED STATES OF AMERICA, APPELLEE 


Vv. 
FRANKLIN G. BRAXTON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was jointly charged with one Lucius R. 
Braxton, his brother, in a fifteen count indictment alleg- 
ing four counts of armed robbery (22 D.C. Code § 3202, 
counts 1, 4,,7, & 10 against victims Watkins, Snow, 
Comrie, & Holmes), four counts of robbery (22 D.C. Code 
§ 2901, counts 2, 5, 8, & 11 involving the same victims), 
five counts of assault with a dangerous weapon (22 D.C. 
Code $502, counts 3, 6, 9, 12, & 18 involving victims 
Watkins, Snow, Comrie, Holmes, and Mayo) and one 
count against each accused on possessing a prohibited 
weapon (22 D.C. Code § 3214(a), counts 14 and 15). 
After trial by jury March 18-20, 23, 1970 before Judge 
Gerhard A. Gesell, Lucius Braxton was acquitted of all 


(1) 


2 


charges and appellant was found guilty on all charges 
except robbery and possessing a prohibited weapon. (The 
' jury, pursuant to court instructions (Tr. 314-315), did 
not render a verdict on robbery after a guilt determina- 
: tion of armed-robbery and count 14 charging possession 
of a prohibited weapon was dismissed upon Government 
' motion prior to jury deliberation, Tr. 229). Appellant 
was sentenced to terms of concurrent imprisonment of 
3 to 30 years on both armed robbery (counts 1, 4, 7 & 
10) and assault with a dangerous weapon (counts 3, 6, 
9, 12 & 13). 

The charges stemmed from the holdup of a Safeway 
Store, 1836 First Street, N.W. February 12, 1969 at 
about 8:50 p.m., near closing time for the store. Brinton 
A. Snow, the assistant manager of the store, was near 
the back of the store when he saw four men with guns 
enter and grab a security guard, Rufus Mayo (Tr. 10- 
12). One of the four men, wearing a black trench coat, 
had a sawed-off shotgun and stood at the door at all 
times during the holdup, holding the door partly open 
(Tr. 12, 14, 17, 18). A gun was placed to Snow’s head 
and he was made to open a safe, following which he was 
taken to an office in the back of the store where a cashier, 
Alex Watkins, was “checking out his till.” Over $600 
was taken from a cash drawer there. Snow’s wallet was 
taken but it contained no money (Tr. 14-16). He ob- 
served that a gun was also held on one of the checkers, 
Arthur Comrie, and between $300 and $350 were taken 
from his cash register (Tr. 17-18). Both he and Wat- 
kins were ordered to the floor, and all of the holdup men 
ran out of the store. Over $1200 was taken and Mr. 
Snow could not identify any of the holdup men (Tr. 
19-20). 

Alex Watkins, a cashier, was going to the back of the 
store to count his cash about the time that he heard a 
scream, turned around, and saw someone with a shotgun 
at the front door and another gunman with the assistant 
manager (Tr. 30-32). A gunman appeared next to him 
and demanded his money which he surrendered ($200 in 
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store money and nearly $50 of his own) (Tr. 32-34). 
Assistant manager Snow was brought to the back office 
and forced to open a petty cash drawer. He was then 
taken to open a safe and after that brought to the back 
office again and both Snow and Watkins were made to 
lie on the floor (Tr. 34-35). Watkins did not at any 
time observe what might have happened to the security 
guard but he did observe money being taken from an- 
other cashier (Tr. 35). He identified co-defendant Lucius 
Braxton in court as the man with a sawed-off shotgun at 
the door of the store (Tr. 33-84). (He failed to identify 
him the night before in a lineup, Tr. 41-44). 
Metropolitan Police Officer Raymond Gonzales, in his 
private car, and his partner, Officer Augustus Davis, 
were working in “old clothes” on a “stake-out” of the 
High’s Dairy Store on Rhode Island Avenue, about 80 
feet from the Safeway Store, in what was considered a 
high crime area (Tr. 49-50, 124-126). Four men ap- 
peared to enter the Safeway, and shortly over five min- 
utes later were seen in something of a “slow run” from 
the store (Tr. 50-52, 94-95, 126, 144). Officer Gonzales 
followed them in his car (Tr. 52). They ran a short 
distance to a parked car near an alley with someone 
behind the steering wheel. It appeared that the officers 
were noticed by the men and the driver of the car (Tr. 
58). One person, who appeared to have something in 
his hand, got into the car on the front passenger side 
and the car then pulled away from the curb with only 
the driver and passenger (Tr. 52-54, 127-128, 131). The 
other men sifrted to walk down an alley (Tr. 54, 78-74, 
127). Officer Gonzales followed the car in his private 
car, trailing it for several blocks as it went through a 
red light and as it circled through the alley that the 
others had taken (Tr. 54-55). When the car came out 
of the alley, its speed was increased and Officer Gonzales 
pursued it without ever losing sight of it (Tr. 54, 60, 
102-108, 104-106, 138, 148). The car passed a stop sign 
without stoping and in apparently failing to make a 
turn, went out of control and was suddenly stopped in 
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the middle of Second and T Streets (Tr. 55, 61-62, 133- 
134, 142). The two men ran from the car along the 
street, but one of them, identified as appellant and the 
driver of the car, halted when an officer threatened to 
shoot and was apprehended by Officer Davis* (Tr. 56-57, 
78, 134-135). The other person, the passenger in the 
car identified as co-defendant Lucius Braxton, who was 
seen taking off a coat and unslinging a gun from his 
shoulder, escaped (Tr. 55-58, 128, 184-136). A sawed- 
off shotgun and coat were recovered from the car, a 
1966 Ford convertible, registered in the name of appel- 
lant’s guardians at 112 V Street, N.W. (Tr. 61-65, 69- 
70, 137). 

Appellant in addition to testifying himself, called a 
witness who testified that on February 12, 1969 appel- 
lant played pool with him at a pool room at 15th & H 
Street, N.E. from about 5:30 p.m. to about 7:30 or 8:00 
p.m. (Tr. 156-158). Appellant testified further that, he 
“messed around” for a while and then went to the Safe- 
way Store at First and Rhode Island, N.W. to buy some 
food for his kids (Tr. 174-175, 202, 207). While park- 
ing his car on T Street, near the Safeway, an unknown 
man wearing a black coat jumped into the front of his 
ear, thrust what appeared to be the barrel of a gun into 
his side, and told him, “All right, buddy, drive on” (Tr. 
176-177, 212, 214). As appellant drove on, following the 
street directions of his passenger, he noticed that a car 
was closely following him, and at the behest of the pas- 
senger drove through a red traffic light, and commenced 
to increase his speed (Tr. 178, 180, 216-217). After 
coming from an alley, appellant drove across North 
Capitol Street, and was about to continue along a street 


1 On cross-examination of Officer Gonzales, appellant tried to elicit 
a statement which he allegedly made to the officer when he was 
arrested to the effect that he did not participate in any holdup but 
had been “kidnapped” (Tr. 79-80). Over Government objection, 
the court deferred ruling until after appellant testified (Tr. 82) and 
ultimately decided not to allow such testimony through the officer 
(Tr. 225-227) though he had allowed appellant himself to testify 
to denial of the offenses on the scene (Tr. 182-184). 
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when suddenly the passenger told him to turn and grabbed 
the steering wheel (Tr. 178, 217, 221). The car skidded 
to a stop, and with the other car approaching, appellant 
and the passenger jumped out of the car. The passenger 
told appellant to run, and out of fear, appellant did (Tr. 
178, 991-229, As he was running along the street he 
heard someope identify himself as the police and threaten 
to shoot if pe did not stop (Tr. 180, 182). Appellant 
stopped and was taken into custody. (Over Government 
objection, appellant was allowed to testify that at the 
time of the arrest, he denied knowledge of and any par- 
ticipation in a Safeway holdup to the arresting officer, 
Tr. 182-1846. 

Appellant, presented two character witnesses, Frances 
Paylor and Richard W. Willis, who testified to his good 
reputation for peace and good order, and truthfulness 
(Tr. 116-117, 122). Neither however knew that appel- 
lant had ten forfeitures for disorderly conduct between 
1960 and 1966 (Tr. 119, 122-123) and while only Mrs. 
Paylor indicated that such knowledge would have affected 
the opinion “she gave of his reputation (Tr. 120), Mr. 
Willis said it would not affect his (Tr. 123). (Appellant 
explained the circumstances of these offenses and the 
reasons for the forfeitures in his testimony, Tr. 189- 
190). 

ARGUMENT 


prope¥ly denied. 
(Tr, f[2-18, 17, 22-28, 31-33, 36, 38, 58-59, 61-63, 
69, 76) 

Appellant’ contends that the trial court erred in deny- 
ing his moi’on for judgment of acquittal at the close of 
the Government’s case and at the close of all the evidence. 
(Appellant’s brief, pp. 28-29). The trial court did not 
err at either juncture. 

Viewing the evidence in the light most favorable to 
the Government, it showed at the close of the Govern- 


I. roves motions for judgment of acquittal were 


2 Glasser v. United States, 315 US. 60, 80 (1942); Crawford v. 
United States, 126 U.S. App. D.C. 156, 375 F.2d $32 (1967). 
» 


6 


ment’s case that appellant was the driver of what could 
only be the getaway car in this holdup. Found in appel- 
lant’s car after a high speed chase were a sawed-off shot- 
gun and a black coat (Tr. 61-63, 69), both of which were 
connected with the holdup (Tr. 12-13, 17, 22-23, 31-33, 
36, 38) and were seen being taken off by appellant’s 
passenger (Tr. 58-59, 76). Surely, a reasonable mind 
on this evidence might conclude appellant’s guilt beyond 
a reasonable doubt. Even if a conclusion of no reason- 
able doubt was fairly possible, it was still a case for 
the jury. Curley v. United States, 81 U.S. App. D.C. 
389, 160 F.2d 229, cert. denied, 331 U.S. 837 (1947). 

Following presentation of appellant’s defense and the 
close of all the evidence in which appellant claimed he 
had been “kidnapped” and his car commandeered as he 
was parking preparatory to going into the Safeway to 
shop, we find nothing to restrain, but only to quicken 
the hand of the trial judge in submitting this case to 
the triers of fact. 


3 Appellant seems to think the evidence showed only mere presence 
and flight which he contends under Bailey v. United States, —— 
U.S. App. D.C. ——, 416 F.2d 1110 (1970) was insufficient to war- 
rant jury consideration. In Bailey, the conviction was reversed. 
There the appellant was seen with the perpetrator of the holdup 
before its commission, and during its commission was only about 
ten feet away, but appellant fled with the principal when others 
became aware of the holdup. This Court (J. Bastian dissenting) 
found the mere presence at the scene of the crime, slight prior 
association with the actual perpetrator, and subsequent flight in- 
sufficient to sustain the conviction for robbery in the absence of 
some evidence warranting an inference of guilty participation by 
the accused. Here, a reasonable mind would be virtually compelled 
to infer that appellant’s presence was to further a criminal venture 
as the driver of the getaway car. Moreover, in a prior decision, 
Thompson V. United States, 182 U.S. App. D.C. 38, 405 F.2d 1106 
(1968), the author of the Bailey opinion (J. Robinson) joined a 
unanimous court in affirming the robbery conviction in a con- 
ceivably “close” case of one who had been seen walking with the 
actual perpetrator shortly before the purse snatching, stood “a 
couple of steps” from the victim during the purse snatching, and 
fled with the principal. We think the instant case was not even 
close. Even disregarding appellant’s flight with one of the actual 
perpetrators after the getaway car went out of control, if a 
reasonable mind makes the reasonable inference in accord with the 
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IJ. There 7 no abuse of discretion in the trial court 
refusin® to allow appellant to call police officers to 
substantiate his denial of the offenses moments after 
being apprehended in flight by these officers. 


(Tr. 7p-80, 82, 182-184, 225-227) 


After ruliig to allow him to testify himself to a self- 
serving statgment denying the offense after his unsue- 
cessful flight, appellant claims the trial court erred in 
not allowing him further to call the police officers to sub- 
stantiate hig “spontaneous statements” (Tr. 79-80, 82, 
182-184, 225-227). (Appellant’s brief, pp. 30-34). We 
do not think the abuse of discretion which appellant must 
show can be found on so insubstantial a ground. 

Since the trial court allowed appellant’s self-serving 
statement into evidence through appellant’s own testi- 
mony, it is unnecessary now to argue its admissibility 
to which appellant’s authorities purport to be addressed.* 
The only point, i.¢., whether appellant was entitled as 
a matter of law to call a police officer, as he claimed at 
trial, to “corroborate” (Tr. 225) his “spontaneous” * 
protestation of innocence, is a proposition which remains 
unsupported by any authority cited by appellant or ex- 
amined by appellee. His claim really needs no more 
refutation than that presented cogently by the trial 
judge: “I have let him [appellant] give his explanation. 
You don’t need to corroborate it. It wasn’t challenged” 


incriminating circumstances delineated here that appellant func- 
tioned as the driver of the getaway car and hence criminally par- 
ticipated, certainly nothing more would be necessary to submit this 
case to the jury or to sustain these convictions. 


4 Appellant’s brief, pp. 31-34. 


5It would be necessary for appellant to show, which he cannot, 
the absence ef the opportunity to reflect before utterance of the 
statement. He must have had some experience for which we doubt 
his attempt to escape qualifies, which produces the utterance 
“onder the ifumediate and uncontrolled domination of the senses 
and during the brief period when considerations of self-interest 
could not ha¥e been brought fully to bear by reasoned reflection. 
_ . ” 6 Witmore, EVIDENCE §1747, p. 185 (3rd ed. 1940). 
(Emphasis ee 
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(Tr. 225) (Emphasis added). It is apparent that appel- 
lant, in seeking to call the police officers merely wanted 
to bolster his denial at the scene* and hence give to his 
doubtful defense at trial a dignity it did not otherwise 
deserve. Such an on-the-scene denial by the only unsuc- 
cessful fugitive would not be too unnatural an occurrence, 
even in the face of the most incriminating circumstances. 
But it would have been enough for appellant to deny the 
offenses at trial, and certainly, as considerately allowed 
here, to introduce the self-serving statement himself. Be- 
yond that, the trial judge was not required to venture. 


Ill. The few inquiries on cross-examination concerning 
appellant’s financial condition were proper, and in the 
absence of objection hardly constitute plain error. 


(Tr. 169, 171-172, 175-176, 191-195, 242-247) 


Appellant claims that the prosecutor sought to show 
through inquiries about his income, rent, and other fi- 
nancial obligations “that those who are not well off can- 
not live within a budget and that they crave money and 
will commit a crime to obtain it.” (Appellant’s brief, 
p. 35; Arg. III, pp. 35-36). The claim is wholly frivolous. 

The prosecutor inquired at the commencement of cross- 
examination about appellant’s residence and rent (since 
it appeared he stayed at two places “off and on”, Tr. 
191-192), his employment and income (since it appeared 
he worked “off and on” (Tr. 171-172, 193-195), the 
amount of a car note (Tr. 193) (since it appeared the 
car (used in the holdup) was registered in the name of 
another but appellant was paying for it, Tr. 175), and 
the amount of any support to a girlfriend and his two 
kids (whom he admitted he supported and with whom 
he sometimes stayed, Tr. 171, 191-193). Questions which 
relate to residence, occupation, and one’s condition of life 
are proper and may be allowed in the diseretion of the 


6 [Defense counsel]: I would like to corroborate it [appellant’s 
statement] in my case-in chief through Government witnesses 
that were called by the Government. (Tr. 227). 
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court. 98 C.J.S., Witnesses § 344, p. 56; see Alford v. 
United States, 282 U.S. 687 (1931). 

First, we note the few inquiries of the prosecutor were 
within the scope of direct examination on these very 
same matters (Tr. 169, 171-172, 175-176), and to a great 
extent properly clarified some very doubtful aspects of 
his direct examination. See Branch v. United States, 84 
U.S. App. B.C. 165, 171 F.2d 337 (1949). Nonetheless, 
apart from their immediate relevance, the inquiries were 
within the broad latitude normally allowed for cross- 
examination, certainly to establish without emphasis ap- 
pellant’s segane and condition of life which the jury was 
entitled to ‘know, but also to test his credibility.’ 


Second, appellant cites only three pages of limited 
eross-examihation (Tr. 192-193, 195) (Appellant’s brief, 
p. 35) as the basis for the instant claim. We note that 
the same kinds of questions were asked of co-defendant 
Lucius Braxton, and more extensively (Tr. 242-247). 
He was acquitted, Thus, appellant could not have been 


prejudiced by these questions alone.® 

Third, and in our view wholly dispositively, appellant’s 
astute trial counsel (who also represents appellant on 
appeal) considered these inquiries neither so improper 
nor prejudicial as to raise objection in the proper forum. 
In any event, there was no plain error affecting substan- 
tial rights,"Rule 52(b), F.R. Crim. P., for there was no 
error at all. 


7 See Howard v. United States, 128 U.S. App. D.C, $36, 341, 389 
F.2d 287, 292 (1967), and cases cited therein. 


8 Ibid. ¢ 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
WILLIAM H. COLLINS, JR., 
Juurus A. JOHNSON, 
Assistant United States Attorneys. 
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